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(2) An ‘‘established market price’” is a cur-
rent price, established in the usual course of
trade between buyers and sellers free to bar-
gain, which can be substantiated from
sources independent of the manufacturer or
Contractor.

(c) The compensation (wage and fringe ben-
efits) plan for all service employees per-
forming work under the contract shall be the
same as that used for these employees and
for equivalent employees servicing the same
equipment of commercial customers.

(d) The Contractor is responsible for com-
pliance with all the conditions of this ex-
emption by its subcontractors. The Con-
tractor shall determine the applicability of
this exemption to any subcontract on or be-
fore subcontract award. In making a judg-
ment that the exemption applies, the Con-
tractor shall consider all factors and make
an affirmative determination that all of the
conditions in paragraphs (a) through (c) of
this clause will be met.

(e) If the Department of Labor determines
that any conditions for exemption in para-
graphs (a) through (c) of this clause have not
been met, the exemption shall be deemed in-
applicable, and the contract shall become
subject to the Service Contract Act. In such
case, the procedures at 29 CFR 4.123(e)(1)(iv)
and 29 CFR 4.5(c) will be followed.

(f) The Contractor shall include the sub-
stance of this clause, including this para-
graph (f), in subcontracts for exempt services
under this contract.

(End of clause)

[72 FR 63082, Nov. 7, 2007]

52.222-52 Exemption from Application
of the Service Contract Act to Con-
tracts for Certain Services—Certifi-
cation.

As prescribed in 22.1006(e)(3), insert
the following provision:

EXEMPTION FROM APPLICATION OF THE SERV-
ICE CONTRACT ACT TO CONTRACTS FOR CER-
TAIN SERVICES—CERTIFICATION (NOV 2007)

(a) The offeror shall check the following
certification:

CERTIFICATION

The offeror [J does [J does not certify
that—

(1) The services under the contract are of-
fered and sold regularly to non-Govern-
mental customers, and are provided by the
offeror (or subcontractor in the case of an
exempt subcontract) to the general public in
substantial quantities in the course of nor-
mal business operations;

(2) The contract services are furnished at
prices that are, or are based on, established
catalog or market prices. An ‘‘established
catalog price’ is a price included in a cata-
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log, price list, schedule, or other form that is
regularly maintained by the manufacturer or
the offeror, is either published or otherwise
available for inspection by customers, and
states prices at which sales currently, or
were last, made to a significant number of
buyers constituting the general public. An
‘“‘established market price” is a current
price, established in the usual course of ordi-
nary and usual trade between buyers and
sellers free to bargain, which can be substan-
tiated from sources independent of the man-
ufacturer or offeror;

(3) Each service employee who will perform
the services under the contract will spend
only a small portion of his or her time (a
monthly average of less than 20 percent of
the available hours on an annualized basis,
or less than 20 percent of available hours
during the contract period if the contract pe-
riod is less than a month) servicing the Gov-
ernment contract; and

(4) The offeror uses the same compensation
(wage and fringe benefits) plan for all service
employees performing work under the con-
tract as the offeror uses for these employees
and for equivalent employees servicing com-
mercial customers.

(b) Certification by the offeror as to its
compliance with respect to the contract also
constitutes its certification as to compliance
by its subcontractor if it subcontracts out
the exempt services. If the offeror certifies
to the conditions in paragraph (a) of this
provision, and the Contracting Officer deter-
mines in accordance with FAR 22.1003-4(d)(3)
that the Service Contract Act—

(1) Will not apply to this offeror, then the
Service Contract Act of 1965 clause in this
solicitation will not be included in any re-
sultant contract to this offeror; or

(2) Will apply to this offeror, then the
clause at FAR 52.222-53, Exemption from Ap-
plication of the Service Contract Act to Con-
tracts for Certain Services—Requirements,
in this solicitation will not be included in
any resultant contract awarded to this offer,
and the offeror may be provided an oppor-
tunity to submit a new offer on that basis.

(c) If the offeror does not certify to the
conditions in paragraph (a) of this provi-
sion—

(1) The clause of this solicitation at 52.222—
53, Exemption from Application of the Serv-
ice Contract Act to Contracts for Certain
Services—Requirements, will not be included
in any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting
Officer as soon as possible if the Contracting
Officer did not attach a Service Contract Act
wage determination to the solicitation.

(d) The Contracting Officer may not make
an award to the offeror, if the offeror fails to
execute the certification in paragraph (a) of
this provision or to contact the Contracting
Officer as required in paragraph (c) of this
provision.
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(End of provision)

[72 FR 63082, Nov. 7, 2007]

52.222-53 Exemption from Application
of the Service Contract Act to Con-
tracts for Certain Services—Re-
quirements.

As prescribed in 22.1006(e)(4), insert
the following clause:

EXEMPTION FROM APPLICATION OF THE SERV-
ICE CONTRACT ACT TO CONTRACTS FOR CER-
TAIN SERVICES—REQUIREMENTS (FEB 2009)

(a) The services under this contract are of-
fered and sold regularly to non-Govern-
mental customers, and are provided by the
Contractor to the general public in substan-
tial quantities in the course of normal busi-
ness operations.

(b) The contract services are furnished at
prices that are, or are based on, established
catalog or market prices. An ‘‘established
catalog price” is a price included in a cata-
log, price list, schedule, or other form that is
regularly maintained by the manufacturer or
the Contractor, is either published or other-
wise available for inspection by customers,
and states prices at which sales currently, or
were last, made to a significant number of
buyers constituting the general public. An
‘‘established market price” is a current
price, established in the usual course of ordi-
nary and usual trade between buyers and
sellers free to bargain, which can be substan-
tiated from sources independent of the man-
ufacturer or Contractor.

(c) Each service employee who will perform
the services under the contract will spend
only a small portion of his or her time (a
monthly average of less than 20 percent of
the available hours on an annualized basis,
or less than 20 percent of available hours
during the contract period if the contract pe-
riod is less than a month) servicing the Gov-
ernment contract.

(d) The Contractor uses the same com-
pensation (wage and fringe benefits) plan for
all service employees performing work under
the contract as the Contractor uses for these
employees and for equivalent employees
servicing commercial customers.

(e)(1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for ex-
empt services shall be selected for award
based on other factors in addition to price or
cost with the combination of other factors at
least as important as price or cost; or

(2) A subcontract for exempt services shall
be awarded on a sole source basis.

(f) The Contractor is responsible for com-
pliance with all the conditions of this ex-
emption by its subcontractors. The Con-
tractor shall determine in advance, based on
the nature of the subcontract requirements
and knowledge of the practices of likely sub-

52.222-54

contractors, that all or nearly all likely sub-
contractors will meet the conditions in para-
graphs (a) through (d) of this clause. If the
services are currently being performed under
a subcontract, the Contractor shall consider
the practices of the existing subcontractor in
making a determination regarding the condi-
tions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt
the validity of the certification, the require-
ments of the Service Contract Act shall be
included in the subcontract.

(g) If the Department of Labor determines
that any conditions for exemption at para-
graphs (a) through (e) of this clause have not
been met, the exemption shall be deemed in-
applicable, and the contract shall become
subject to the Service Contract Act. In such
case, the ©procedures in at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) will be fol-
lowed.

(h) The Contractor shall include the sub-
stance of this clause, including this para-
graph (h), in subcontracts for exempt serv-
ices under this contract.

(End of clause)

[72 FR 63082, Nov. 7, 2007, as amended at 74
FR 2731, Jan. 15, 2009]

52.222-54 Employment
Verification.

As prescribed in 22.1803, insert the
following clause:

Eligibility

EMPLOYMENT ELIGIBILITY VERIFICATION (JAN
2009)

(a) Definitions. As used in this clause—

Commercially available off-the-shelf (COTS)
item—

(1) Means any item of supply that is—

(i) A commercial item (as defined in para-
graph (1) of the definition at 2.101);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. App. 1702), such as agricultural prod-
ucts and petroleum products. Per 46 CFR
525.1(c)(2), ‘‘bulk cargo’ means cargo that is
loaded and carried in bulk onboard ship
without mark or count, in a loose
unpackaged form, having homogenous char-
acteristics. Bulk cargo loaded into inter-
modal equipment, except LASH or Seabee
barges, is subject to mark and count and,
therefore, ceases to be bulk cargo.

Employee assigned to the contract means an
employee who was hired after November 6,
1986, who is directly performing work, in the
United States, under a contract that is re-
quired to include the clause prescribed at
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